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Sir: 

REPLY BRIEF 

Pursuant to 37 C.F.R. §41.41, applicant/appellant hereby presents its reply brief in 
this appeal in response to the Examiner's Answer dated September 21, 2007. 

On page 10, the Examiner begins his "Response to Argument" with an incorrect 
statement. Appellant has not asserted that the "merging account" is itself an investment 
product. It is not. It is a commingled non-investment account of the additional amounts 
accumulated from plural customers. It is used to initially collect and convey the plurality 
of additional amounts rounded-up by each subscriber onward to the investment account. 
As is clear in the argument bridging pages 52-53 of the Appeal Brief, the "investment 
account" is distinct from the "merging account". 
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The collective or merging account of commingled additional amounts is later 
invested into a single investment account or vehicle (e.g., a money market fund) thereby 
overcoming minimum threshold investment requirements that otherwise would not be 
met by individual subscribers investing separately. 

On page 1 1, the Examiner contends that applicant's claims never recite lack of 
need for preset threshold or recite a process or system for transferring the customers' 
differences "change due" from the customers' first accounts or personal accounts to the 
merging (collective) account without the need for the differences from the first 
accounts/personal accounts to reach a preset threshold before being transferred. 
However, the claims do explicitly require transfers to occur without qualification — i.e., 
without mentioning (i.e., without requiring) any threshold - the clear import being that 
transfers must occur - without regard to any threshold. 

For clarity, it is also noted that the Examiner has mis-stated the applicant's process 
for transferring "change due" from a plurality of customers into a single savings vehicle. 
Customer "first accounts" or "personal accounts" are simply management accounts of 
record. In the applicant's process, excess funds from consumer spending transactions 
from a plurality of subscribers are initially pooled together into a "collective account" 
(i.e., a "merged" account) to overcome any minimum threshold requirement when it is 
later transferred to a single saving or investment vehicle. As such, the "first accounts" or 
"personal accounts" are simply records (not actual monetary funds) credited by 
applicant's CRM system with an amount equal to each subscribers" "change due". The 
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actual excess funds are pooled immediately, daily (or otherwise periodically) at the retail 
point-of-sale into the "collective" or "merged" account then transferred (e.g., daily or 
periodically directly into a single savings or investment vehicle. As the result of being 
initially pooled, (i.e., before investment), preset threshold investment amounts common 
throughout the financial industry are overcome despite the small amounts of money 
contributed by each individual subscriber. 

At the bridge between pages 13-14, the Examiner asserts that Burke's CCC 
manages and transmits bulk batches containing rounded amounts to designated firms 
where they are invested in the customers' selected investment vehicles, thereby 
combining the buying power of millions of pennies from a plurality of customers to 
purchase predetermined investment vehicles. The Examiner continues by inaccurately 
stating that the "clearing or sorting" process performed by the CCC is necessary and 
would have taken place at the investment firm locations if it was not performed prior to 
forwarding the rounded amounts to the investment firm sites. 

The Examiner has apparently again overlooked the difference between initially 
"contributing and collecting" excess funds and later investment of co-minfiled funds. 
Under Burke, excess funds are batched online from the retail merchant's data base to 
CCC and "saving and investing" where the CCC subsequently pools and sorts excess 
funds for each individual Subscriber/Payor into that particular individual's own separate 
Subscriber/Payor's Clearing House account and then transfers the funds , but only after 
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pre-selected thresholds common throughout the financial industry are reached, to a wide 
range of different Provider Accounts. 

Contrary to what the Examiner contends, millions of pennies from a plurality of 
customers may be combined for the "collecting" of excess funds under Burke, but the 
CCC then segregates each individual's contributed excess funds into their own separate 
Subscriber/Payor Clearing House accounts where the buying power is dramatically 
diminished to the amount of each individual's excess fund contribution and then 
transferred to Provider Accounts only after specified thresholds have been reached. 
Moreover, as would be apparent to those skilled in the art, this is a function that no firm 
in the financial industry would reasonably undertake. 

In the last paragraph on page 14, the Examiner once again mis-describes that the 
applicant's system is adapted to transferring in real-time each single transaction from the 
retail POS, even if just a penny, to the merging account maintained at an investment firm 
causing a bottleneck of endless transmissions. This is not true. 

Of course, the Master Card/VIS A network instantly transfers transaction data in 
real-time for individual customers. This is common in the industry, but there is a perhaps 
prohibitive cost to using this interchange network for present purposes. Accordingly, 
applicants have provided for both instant as well as periodic bulk transfers of data/funds 
from retailers to the merging account. 

At page 15, the Examiner continues to mis-describe the operation of Burke's 
system. First, it is claimed that "threshold amounts (like $50.00)" referenced in Burke 
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pertain to the alternative method to "periodically batching" excess funds for transfer from 



the retailers to the CCC. This overlooks the fact that the CCC then segregates excess 
funds into individual Subscriber/Payor Clearing House accounts and forwards these 
excess funds only after specified thresholds are reach in a given segregated individual 
account as set by the Provider Accounts (e.g., banks, insurance companies and security 
firms). 

The Examiner also claims that Burke's CCC sorts out the received batched online 
transaction files and then forwards them to an investment firm (PA) for (collective) 
investment ("into a merging account"). This illustrates an improper shuffling of critical 
terms. It is true under Burke's system that excess funds for an individual 
Subscriber/Payor can be forwarded to an investment firm ~ but only after specified 
thresholds have been reached for "collective" investment of an individual 
Subscriber/Payor' s pooled excess funds "into a merging account". 

In marked contrast, applicant's system provides for excess funds from a plurality 
of subscriber consumer transactions to be immediately pooled together into a "collective 
account" to overcome any minimum threshold requirement when subsequently 
transferred to a single saving or investment vehicle. 

On page 16, the Examiner focuses upon Burke's "Rounder System (RS)." Unlike 
Burke's CMS and PMS, the processing of transactions in the RS occurs at the "back end" 
of the commercial cycle rather than at the Point of Sale. Here too, the Examiner claims 
there is no threshold requirement before differences or rounded amounts are forwarded to 
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an investment firm, such as a mutual fund company. This is not true, but in so saying the 
Examiner identifies the very problem that Burke's system fails to address and that 
applicant solves. 

In the financial industry, there are few, if any, investment vehicles that do not 
require a minimum investment amount let alone any that would accept an investment of a 
handful of change. Only applicant combines the buying power of the excess funds of a 
plurality of subscriber customers to overcome minimum threshold saving or investment 
requirements. 

On page 17, the Examiner contends that it is clearly understood in the financial 
industry that if ten payors or registered customers in Burke's system choose to invest in 
the same mutual fund at a particular PA or investment firm, their excess funds would be 
merged/combined together and collectively invested into the mutual fund (collective 
account or "merging account"). As such, the Examiner contends that the excess funds 
from the ten registered customers in Burke's system would be bundled together and 
invested in a collective account to purchase a mutual fund product thereby performing the 
same functions as the applicant's collective account. This simply is not true. 

Under Burke's system, each Subscriber/Payor may individually determine how to 
apply their excess funds. In this regard, Subscriber/Pay ors may select a universe of 
Provider Accounts (PA), which can be banks, insurance companies, and security firms. 
However, each Subscriber/Payor under Burke, must establish their own individual and 
separate account relationship with each PA selected. As such, each PA deals with 
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individual Subscriber/Payors independently considering each to be a separate and distinct 
customer and subject to standard fees, minimums and charges. 

In this regard, the excess funds from the above described ten registered customers 
may be bundled together only after the transfer to a single common mutual fund, but 
cannot enjoy the combined buying power pre-transfer because each Subscriber/Payor is a 
separate customer of the PA and subject to individual account threshold requirements. In 
short, simultaneous individual Subscriber/Payor transfers from Burke's CCC to a single 
mutual fund PA does not equate to the initial "collective or merging account" as 
described in applicant's claims. 

Finally, on pages 18 and 19, the Examiner notes that a great many PTO employees 
invest a portion of their income into the Thrift Savings Plan (TSP). As such, 
contributions from all employees who choose to participate are bundled or combined and 
collectively invested into a single collective account (merging account) where respective 
shares are calculated based upon the percentage of contribution. To this end, the 
Examiner concludes that Burke implicitly supports this well known disclosure. Not true. 
The TSP mirrors applicant's approach, not Burke's system - and actually provides a 
vehicle for distinguishing marked differences between each. 

The TSP is a defined contribution retirement savings and investment plan for 
Federal employees. Participants may contribute as little as one dollar per pay period 
based upon the concept that even small savings add up over time. The purpose of the 
TSP is to provide participants with a source of retirement income. In this regard, it is not 
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a savings account that can be drawn upon at any time with penalties imposed for early 

4 

withdrawal. 

To participate in the TSP, Federal employees must enroll within 60-days of the 
start of their employment. Once the TSP receives the first contribution from a new 
participant, all contributions automatically are invested into the "G" Fund, a fund 
consisting exclusively of short-term U.S. Treasury securities. Participants are afforded 
no option or choice. By default, all contributions are deposited into a single fund, but 
participants may later choose to divide and disperse their contributions among five other 
TSP funds. 

With the above as background, the Examiner believes that the TSP represents the 
functioning operation of Burke's system whereby contributions from all employees who 
choose to purchase, for example, IBM stocks are bundled or combined and collectively 
invested into a single collective account (merging account) and employees' respective 
shares are calculated and based upon their percentage of contribution. This does not 
describe Burke; this better describes applicant's system — and clearly distinguishes key 
differences in each. 

Choice : The stated purpose of Burke's invention is to allow individual consumers 
to determine the application of their excess funds, the Subscriber/Payor may select any 
Provider Account from the universe of those available, which can be banks, security 
firms, insurance companies or other investment entities. 
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To support this unbridled range of options, the CCC is a fundamental feature of 
Burke's architecture. The CCC is designed to pool excess funds from consumer spending 
transactions from multiple locations into each respective Subscriber/Payor's CCC 
account and then transfer the once fragmented funds into one or more PA's once a 
threshold amount has been reached in a given account. 

In contrast, TSP and applicant, by design, offer no options or choice. To achieve 
cost efficiencies and operating scale, one and only one Provider Account is available. 
There are over 2700 individual stocks listed on the New York Stock Exchange and 8,000 
mutual funds available in the United States with hundreds of money managers from 
which to choose, but if you join TSP, your contributions will be deposited in one and 
only one fund; the "G" Fund. Later participants may divide and disperse their 
contributions, but then only among five specific funds. 

Similarly, under the applicant's system, Subscriber/Payors are not allowed to 
determine the application of their excess funds. All excess funds are initially pooled 
together into a "collective account" to specifically overcome any minimum 
deposit/investment threshold requirement and then transferred to a single saving or 
investment vehicle, like the TSP's "G" Fund. A similar simplification is how: 

• Henry Ford made the automobile affordable to average Americans 

• TSP allows participants to contribute as little as one dollar per pay period 
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• Applicant enables subscribers to earn a high-rate of return on as little as a 
penny almost immediately. 

In comparison, Burke offers only choice of Provider Accounts and does not 
provide a means for either overcoming minimum threshold saving or investment 
requirements or earning a high-rate once threshold amounts for each selected investment 
have been reached. 

Clearing House : For each Subscriber/Payor, Burkes 5 Clearing House pools 
excess funds from consumer transactions (even if just a penny) from multiple locations in 
to that individual Subscriber/Payor' s Clearing House Account. It then transfers that 
Subscribr/Payor's once fragmented pennies into one or more PA's selected by the 
Subscriber/Payor once threshold amounts for each selected investment have been 
reached. 

In sharp contrast to the above, in TSP and applicant's system there is no: 

• Clearing House 

• Threshold amounts (although there is a nominal $1 .00 per pay period 
threshold in TSP) 

• Plurality of Provider Accounts (there are five optional funds in TSP that 
subsequently can be selected, but the feeder account is exclusively the "G" 
Fund) 
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If the TSP operated under the Burke system, employees would have to wait 
months if not years before their contributions ever: 

• Reached saving or investment thresholds set by PA's 

• Were transferred by the CCC to the Subscriber/Payor's selected PA's 

• Began to earn a return. 

Finally, the Examiner concludes by stating that, "failure of those skilled in the art 
to contemporaneously recognize function or ingredient of a prior art does not preclude a 
finding of obviousness or implicit teachings." To the extent this can be understood, it is 
contrary to the law. That which was not "obvious" to others of ordinary skill in the art at 
the time of the invention is a hallmark of patentable invention. 

Burke's purpose was to provide payors the means to determine unlimited 
application of their excess funds (See Burke Figure IE). However, Burke's system did 
not address or solve the problem of how to create a means whereby random amounts of 
small change from retail transactions (not regular payroll deductions like in TSP) could 
be invested (not just collected like in Burke) almost immediately without any minimum 
threshold amounts required. This is just not a "function or ingredient" of prior art, but an 
entirely new and different DNA sequence. 

Reversal of the Examiner is respectfully requested. 
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Respectfully submitted, 



NIXON & VANDERHYE P.C. 
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